DECISION 28 OF 1991: 3 JUNE 1991
ON COMPENSATION FOR NATIONALIZED PROPERTY:

"COMPENSATION CASE V"

The President of the Republic sought the consiitat review of provisions of the
unpromulgated Act on Partial Compensation of Damaggistly caused to the Property of
Hungarian Citizens by the State (the "Compensaidt).

The President petitionethter alia, whether it was constitutional that (a) the retpria
concept of the Compensation Act, set out in s.ineta that the State did not satisfy legal claims
but awarded goods as a "moral obligation" esséynt@h the basis of "fairness” as "partial
compensation” to the beneficiaries; (b) the Actmldd provide for the compensation of those who
suffered property-related damage or other matdaatage not amounting to damage to the title
to ownership; (c) s.2(2), (3) and (4) ensured ckaimcompensation by the heirs and the spouse
of the deceased person affected by the nationalizaid) in the regulation on the extent and the
method of compensation under ss. 3, 4 and 13, ahddble 2 of the Act, there were various
distinctions in part between the damaged propebjgats and in part on the extent of the
property: the lump-sum value depended on the tyjpproperty - for real estate (including
appartments), it was determined per square mdtwegompanies, according to the number of
employees; and for arable land, the registeredimmime of land valued in gold crowns.
According to the general rules, the extent of camspéon was 100% up to a limit of

HUF200,000 except for arable land where the 100&4it lreached 1000 gold crowns, at



HUF1000 to a crowni.e. HUF 1 million; (e) there was no one comprehengigé which dealt
with compensation of damage to property which aszibefore 8 June 1949; (f) the regulations
which determined the local government's obligatiire so-called "right of pre-emption”, in the
case of a local government-owned apartment) topadbe compensation voucher, which might
not be sold at all or only at a low price unde7@&) and s.9 conflicted with the Act on Local
Government or with the Constitution Art.44(2) ore tbrotection of local government property;

and (g) the co-operatives had a right of pre-emptio

Held, granting the petition in part:

(1) The pre-promulgated Compensation Act waseinegal, constitutional as it created a
uniform legal basis for claims to compensationtfarse affected under the Act. The legal claims
for compensation arose from a moral obligation loa part of the State. On account of the
extraordinary circumstances and considerations hichwvprivate property would be restored, it
was considered as constitutional the renewal of dbkgation and its fulfilment by partial
compensation so that the application of the metludd "novation” was not in itself
unconstitutional. Through the renewal of the ddtiign, the claims to compensation based on the
legal obligation originally ensured by the Act vatlt a former obligation would have a common
legal basis. The system of novation excluded refere to older legal titles (page 00, lines 00-00;

page 00, lines 00-00).

(2) The State had no general legal obligation avide compensation, in particular a
financial remedy to the persons who had sufferedkamd of damage or to remedy it merely

because of discrimination against those who hadeadf damage with financial effects.



Considering the limited resources available for poeposes of compensation and the economic
condition of the country, it was not arbitrary thatt the present time no general remedy for
damage having financial effects existed. Furtherdelection of the group of owners to whom
compensation would be provided under the Act wdadmadself arbitrary: indeed it fulfilled the
legal obligation of the State since failure to cemgate parties suffering damage in the
nationalization and land expropriation would vieldéhe protection of property and the principle
of the constitutional state. In the renewal or rimvaof the obligation to remedy damages, it was
correct to include in the Act the group of ownerbose private property was socialised,
becoming the property of agricultural co-operatithsough compulsory expropriation. The
criteria determining the owners entitled to compgiosn were that they lost their property as a
result of socialisation of property, of certaindégqules or of the unlawful execution of such rules
It mattered little to the former owners what legeans of expropriation were employed and the
identity of the new owners. Accordingly the format of the group of former owners was not
arbitrary and the addition of those entitled to pemsation on the aforementioned criteria was

therefore constitutional (page 00, line 00 - pa@elide 00).

(3) The provisions permitting claims to compermaty the entitled descendants and the
spouse of a deceased person were constitutiongice $iovation was permissible as regards
obligations for compensation affected by the Alis did not violate the right of inheritance. It
was therefore unnecessary to determine who wetitdedrio compensation based on claims prior
to the Compensation Act which, according to thel taw, formed a part of their property and so
could be inherited. In fact the relatives entittedcompensation did not inherit the claim but

acquired it by virtue of the Act. There was acaogty no relevant connection between the



constitutional right of inheritance under the Cdnsbn, Art. 14 and s.2 of the Act. Further,
review of any deviation in the Act from the rules kegal inheritance in the Civil Code was

outside the remit of the Court (page 00, line @age 00, line 00).

(4) The difference which, according to s.4(2) &)dof the Act, existed between claimed
land and other assets concerning the 100% valué dihhcompensation was unconstitutional.
Moreover the difference which as a consequencéefifferent methods of calculation of the
compensation might lead to full restitution in kindthe case of land but used compensation
vouchers for other assets, through which only digdatompensation might be achieved and
which did not even approach the present valueaddlother assets, was also unconstitutional. If
there were no distinction between the arable lardl @her property assets, about 94.2% of the
former landowners would have been in the 100% caosgaeon bracket. The benefits of the
digression limit of 1000 gold crowns was enjoyednbgrely 1.5% of the land. Only 6% of the
land was affected by the determination of a sepadaression limit. For at least 94% of the
former landowners, the differing digression limiattered little; therefore, for the majority of
landowners the extra burdens mentioned were nattedealanced by the benefits provided by
the differing extent of compensation. With regémdthem, those reasons were not valid and
because of the absence of any other justificatima difference existing between the 1000 gold-
crown and HUF 200,000-value limits was arbitrard @ontrary to Art. 70/A (page 00, line 00 -

page 00, line 00).

(5) Although it was constitutional that no one qeahensive Act provided for

compensation of damage to properties, the stadiatg for the Act of 8 June 1949 was



unconstitutional.  Nationalization and utilizatiasf arable land had already begun in the
preceding years. Other "unfair" damages had atsorced before 1949, the remedy for which
might be the moral obligation of the present Stdtavas possible however to transform the said
date into a constitutional starting point if thetAere to determine the legal rules the application
of which before 8 June 1949 caused the same tydarohge as those to be compensated by the
present Act and further specified a final deadlmiin which an Act on compensation related to

the previous damages should be drafted (pager@3 00-00; page 00, lines 00-00).

(6) Section 7(2) of the Act was unconstitutiorrakéspect of apartments which were the
property of local governments but not in respectholse which became their property after the
Act entered into force. Article 44/A (1)(c) laidbwn the right of local governments to own
property which could be limited by Art. 44/C thrdug two-thirds majority vote by MPs. The
obligation to accept compensation vouchers as magoasyment for property already owned by a
local government limited the right of disposal afck property since the burdens of the risk
inherent in the use of vouchers was placed upoA itack of opportunity for investment resulted
in a lower interest rate than money and, where wchver was used, the risk in the difference
between the nominal value and the rate of exchdwagkto be borne. The property of local
governments could be burdened with such a risk ibrthe Act in question had been passed by a
two-thirds majority: as this was not the case, lingtation on the right of disposal was
unconstitutional. On the other hand local govermsievould, after the commencement of the
Act, acquire apartments free of charge which hadecmto the possession of the State through
nationalization. The obligation for compensatinmaspect of such apartments would be satisfied

by the State which simultaneously undertook theagalibn that in their sale compensation



vouchers could be used. The burden existed befwestate-owned apartments became the
property of the local government and the latteaéquiring them without charge, had no right to
acquire them free of any burden. Thus, in respégbost-Act acquisitions, s.7(2) remained

constitutional (page 00, lines 00-00; page 00 slid@-00).

(7) The right of pre-emption on the part of thei@gtural co-operatives based on the Act
was not unconstitutional. The transformation of tproperty of co-operatives was a
constitutional task of the State as was its tasgrofecting co-operative ownership rights. The
double task was part of the unique historical situea in which change in ownership,
constitutionally determined as a task, occurred endvhich the consequences of a former,
opposite change of regime in property relationsMratassified as unconstitutional) had to be
settled. With the exception of land in the owngrsif agricultural co-operatives, state property
served as security for the compensation vouchetis segard to all other assets. The State,
however, gave a significant part of the arable lamagricultural co-operatives on the basis of
once-legal rules. If, in the case of land, comp&os might only be accomplished on the basis of
encumbering land in state ownership this would meatisadvantageous discrimination of the
former owners contrary to Art. 70/A. Consequettlg limitation on the property rights of co-
operatives was necessary and proportional to tfecie to be achieved. There was nothing
therefore unconstitutional about the use of thétrigp purchase with vouchers certain of the
property of agricultural co-operatives in compeiwmatfor claims under the Act which

encumbered such property (page 00, line 00 - pagkn@ 00).



IN THE NAME OF THE REPUBLIC OF HUNGARY!

The Constitutional Court, on the basis of thetjmetisubmitted by the President of the
Republic concerning the preventive norm controltttg provisions of the Act of Parliament,
passed by Parliament but not yet promulgated, thighseparate opinion of Vords, J., made the

following

DECISION.

In order to settle ownership rights, the Congtinal Court holds the following in the
order of the questions included in the petition agyning certain provisions of the Act of
Parliament (hereinafter: the "Act"), passed by iRarént at its sitting on 24 April 1991, on the
Partial Compensation of the Damages unjustly catsélde Property of Hungarian Citizens by
the State after 8 June 1949:

(a) Section 1 of the Act - except for the provisgettling the date as 8 June 1949 - is not
unconstitutional.

(b) It is not unconstitutional in and of itselfaththis Act does not provide for the
compensation of those who suffered property-relatechages or other material damages not

being damage to ownership.



It is not unconstitutional that subsections (3), &nd (4) of the s. 2 of the Act insures
claim to compensation by the heirs and the spotideealeceased person.

(c) The difference which exists under subsecti@sand (3) of s. 4 of the Act between
property consisting of land and other goods witlgard to the 100% compensation is
unconstitutional. The distinction, which as a residlthe different method of compensation can
lead to the return of property in kind consistifdamd while with the use of the compensation
vouchers only a partial compensation which doesenenh come near to the present value of the
lost property can be achieved, is unconstitutional.

(d) It is not unconstitutional that there is noearomprehensive Act which provides for
the compensation of damages to the properties.

Section 25 of the Act is unconstitutional becawdeits uncertain content. As a
consequence of this the settling of 8 June 194Beadate, s. 1 of the Act is also unconstitutional.
These provisions may be made constitutional ifAbedetermines the legal rules in consequence
of which damage was caused to the property and éicBarliament shall be enacted for the
compensation of such damages and shall set atiinallimit for the legislature to enact these
statutes.

(e) Section 7(2) of the Act is unconstitutionatiwiegard to the apartments which are the
property of the local governments; it is not und¢tasonal with regard to the apartments which
became the property of the local governments #feAct came into force.

(f) The right of pre-emption of the agricultural-operatives based on the Compensation

Act is not unconstitutional in and of itself.



The Constitutional Court rejects the petition resfing the review of the whole Act - in
addition to the provisions directly specified iretpetition - and the investigation of whether
certain provisions of the Act are contrary to Aat\M.of 1990 on Local Government.

The Constitutional Court will publish this Decision theHungarian Official Gazette.

REASONING

Taking into consideration the possible finding ttieg various nationalization laws are in
part or in whole unconstitutional (independently whether or not this means the
annulment with retroactive effect), does the reiguaconcept of the Compensation Act
that the State does not satisfy legal claims betpm@ing to the content of the general
justification of the Act, awards goods as a mataligation’ - essentially on the basis of
‘fairness' - as “partial compensation' to the beiagies, correspond to the principles of
constitutionality. Is the preclusion of the retuof the properties (the so-called
‘reprivatization) by an Act unconstitutional, tohmh the justification of the
Compensation Act refers several times? If the abfethe satisfaction by full or partial
indemnification or compensation of claims on thsidaf legal grounds, the freedom of
the legislator is far less from the point of condionality than in the case of
compensation based on fairness.

1. The Constitutional Court determines the undtutginality only of certain provisions

of the Act; the question of constitutionality ofetimegulatory concept or the justification of the



Act may be judged by the Court only to the extehtclv these arise on the basis of the text of the
Act. The Constitutional Court shall render its apmon the provisions of the Act disquieting
only from the view mentioned in the petition. Inatéon to the quoted question the Constitutional
Court has examined s. 1 and Schedule 1 of thethAetjustification of the Act, which does not
contain the opinion of Parliament but only thatleé government submitting the Act, was taken
into consideration only in the course of interptieta

In accordance with s. 1 of the Act partial comaios is due to those natural persons
determined in s. 2 whose property suffered damagesnsequence of the legal rules enacted
after 8 June 1949 and enumerated in Schedule 1.

The Preamble and the Title of the Act call sucimages as "damages caused unjustly.” In
the damages caused by the "application” of ledakrspecified in the Schedule the Act does not
differentiate between damages caused because efesudie to the legal rules or because of the
unlawful application of legal rules. Furthermores tAct does not differentiate, according to
whether some legal rules prescribed an obligatncbmpensation, while others did not. The
Act does not separately specify the legal baste@tompensation.

According to the aforementioned the preconditibrihe answer to be provided for the
guestion of constitutionality is the re-establisimnef certain legal relations. The question
whether the basis for the compensation is reallyrieéss”, and whether it is true that the State
"satisfies non-legal claims" deserves clarificatinrparticular. Further, the connection between
the "remedy of damages caused unjustly” and ther aihjectives of the Act shall be clarified,
since the constitutionality of certain provisiongymot be judged by taking them out of this

context.



2. The Act has a double purpose according to tearRble: "the remedy of the damages
caused unjustly to the property of the citizensthwy previous regime" in a manner that at the
same time will also achieve "the settlement of tjaes of ownership”, and thereby the security
of transaction and enterprise will be established.

Partial compensation for those, whose propertiesed damage by the application of the
legal rules enumerated in the Schedule of the parta( 1) is the means for this.

The motives of s. 1, which contains the concephefAct, may essentially be found in the
general justification of the Act. According to thifer the sake of establishing stable ownership in
accordance with the modern market economy, and ténmination of the uncertainty in
ownership," the damages caused to private propeélttyrot be remedied by reprivatization, but
by partial compensation; this solution is justifiedther by the present financial capacity of the
nation, and the fact that in the past non-propgmners have also suffered damages which had
financial effects, and even the partial remedy lodse persons is not possible. The general
justification emphasizes that "with the changehia tegime a strong claim has arisen on the part
of the former owners for the remedy of past damaggsstly caused to private property,” and
that the "moral obligation" of the State is to emstine financial compensation of those who have
suffered damages to their property in the past.

Section 1 of the Act does not in itself excludihei the possibility for the reprivatization
or for full compensation. It is only apparent frahe Preamble that the party submitting the Act
intends partial compensation as the final arrangémidamages in ownership; furthermore, that
this will be provided by the State as a moral ddilign and not a legal obligation. The petition of
the Minister of Justice (at page 4) to the Constitial Court inDec. 16 of 1991 (IV.20) AB (MK

1991/42) concerning the Compensation Act (heresnafthe Second Compensation Case'") took



it for granted similarly to the present petitiont gage 1), that the State has no legal obligation t
compensate ownership damages or that anybody kabjective right to the restoration of his
ownership.

2.1. According to the aforementioned, one of tasibideas of the Act is that damages in
ownership "caused unjustly” will be remedied by 8tate on the basis of fairness. The criterion
"injustice" collects together under a uniform judgmh several ownership changes which have
quite different legal bases. It is apparent from 8chedule 1 of the Act that this relates on the
one hand to the nationalizations carried out ateti@ of the 1940s and at the beginning of the
1950s; and on the other hand to property changesnsequence of the redistribution of land and
later to the offering of land for sale to the State the organization of the agricultural co-
operatives and to the creation of property fordgegcultural co-operatives; thirdly this relates to
some real estate acquisition by the State, es#igmigh political motives, a%.g. in the case of
the property of those who emigrated illegally.

According to the legal rules on nationalizationiethwere among the legal rules specified
as the basis for compensation, the nationalizatias to be carried out with compensation, and a
separate legal rule was to provide for the methmtlextent of compensation. The legal rules for
compensation were not drafted. The ConstitutiomralirChas already referred in iBec. 21 of
1990 (X.4) AB (1990/98) (hereinafter: "thieirst Compensation Case") which forms a preliminary
step in the present process that the review obuariegal rules concerning nationalization is
under way. Neither the Bill nor the legislation ghaittention to the fact that the consequences on
the basis of the new Constitution of the failureptovide compensation for nationalization and
the compensation based upon the "fairness" webe toarmonized. The Constitutional Court at

the same time of the passing of the Act declaredusonstitutional the legal rules on



nationalizationDec. 27 of 1991 (V.20) AB (MK 1991/53) (hereinafter: "th&hird Compensation
Case"). The Constitutional Court has suspended thege®dén the question of the compensation
for nationalization but has made clear in the rasgp of its Decision that the obligation for
compensation promised in the legal rules concernatgnalization is still considered to exist.
The State has an obligation to provide compensatiae field of "injustices” caused by the
nationalization.

The view of constitutionality of several legal eslrelated to the nationalization of the
arable land, some of which appear in the Scheolutee Act, and others form the preliminary
steps for the Schedule[??7?], is before the Cotistitai Court. These legal rules usually prescribe
an obligation for compensation, the fulfilment ofileh was partly suspended by a legal rule or
the other part was invalidated. Depending on theidden of the Constitutional Court the State
may have a legal obligation to provide compensaitioconnection with some of the legal rules
ordering the nationalization of arable lands.

In the Second Compensation Case (MK 1991/42) the Constitutional Court pointed out
that the legislator - renewing his obligations witle various bases on the model of motivation -
maintains his ability under a new title, in a newnension and with new conditions. The
Constitutional Court saw such a new legal grounithéAct.

"Fairness" is the uniform motive for the enactmehthe Act. At the same time some
other obligation for compensation is behind théarm legal ground for compensation created by
the Act and, in such a case, the issue whetharr#lation to the compensation is constitutionally
settled shall also be investigated.

2.2. The other objective of the Act is "the settémt of issues of ownership."



"The settlement of issues of ownership" is a dariginal task, since the Preamble of the
Constitution sets out as a goal the achievemetiteo6ocial market economy. This settlement of
issues of ownership is at the same time a complegegs, in which both the "closing of the
past,” and the transformation of the social prgpftming the basis of the past regime, and the
new acquisition of property shall be constitutigriedm the point of view of present and future
owners alike. All these aspects may be judged ionilgeir context; on the other hand, the unique
historical character of the "settlement of issue®wnership” may be seen in this relationship
which is also an essential standpoint in the judgroéthe constitutionality of certain solutions.

3. The Compensation Act is only a part of the pssc Since the relevant legal aspeet,
the State's obligation to provide compensation, magaken into consideration in the course of
the drafting of the Act, and because of varioudipas in which the Constitutional Court has had
to examine the settlement of issues of ownershthighcontext, the task of evaluating the context
of the "settlement of ownership issues of propsttieom the constitutional perspective, and of
laying down the coherent legal foundation of thargde of regime fell on the Constitutional
Court. The opportunity arose when the issues ofafigation, reprivatisation and compensation
came before the Constitutional Court first on aotkécal level as an abstract constitutional
interpretation and then in connection with the Cengation Act, the Constitutional Court had
the opportunity to take a further theoretical searend the Court in the present case renders a
Decision about the constitutionality of some pramis of the Act. At the same time the
Constitutional Court reviewed several legal rutegffect between 1948 and 1952 concerning the
nationalization from the perspective of constitnéibty. Because of these circumstances, the
Constitutional Court is compelled to be bound Isyatvn Decisions, and at the same time the

Constitutional Court reviewed the settlement oluéss of ownership from the perspective of



constitutionality independent of the politics ofetlday. The constitutional framework of the
change of regime in the question of the ownersHhijckv was outlined step by step, binds the
Constitutional Court as well.

The more important observations of the ConstiticCourt so far are as follows:

3.1. The Constitutional Court stated in fiest Compensation Case (MK 1990/98) that
under Art. 70/A(1) of the Constitution, it amourtts discrimination to distinguish between
people,i.e. it is unconstitutional, when the former properfysome people will be reprivatized
depending upon the object of the property whilegtaperty of others will not be reprivatized. In
this Decision the Constitutional Court has not fd@amy constitutional justification for the return
of property in kind in the case of the former lamders, whilst other former owners will receive
only a partial financial compensation.

In the reasoning of the Decision, the Constitwlo€ourt explained in detail the
conditions necessary to permit positive discrimorat

In the same case the Constitutional Court intéepré\rt. 13 of the Constitution which
states that the Hungarian Republic ensures thé oigine agricultural co-operatives to the arable
land in their ownership. There is no constitutiopassibility for the expropriation of land of the
agricultural co-operatives (in the given case twirrethem to the original owners) without an
immediate, full and unconditional compensationtontasis of the provisions of the Act.

3.2. In theSecond Compensation Case (MK 1991/42) the Constitutional Court has taken a
stand on the more essential questions of constiality in relation to provisions of the
Compensation Bill without rendering any decisiontlo@ constitutionality of certain provisions.

The Constitutional Court pointed out that withire tconcept of rejecting reprivatisation

and of providing a partial financial compensatiam &ll former owners, the freedom of the



legislature in making distinctions in the deta#svery great, first of all because it does not
distinguish among parties. In such a case theregjyirement within theoretical limits of positive
discrimination is that there shall be a reasonaiéve in unequal treatmerite. it shall not be
arbitrary.

The Constitutional Court stated that in principleat, in itself, the Act is not
unconstitutional if it determines the distribution the arable land available only to a limited
extent and having a particular legal position défe to other goods serving as the basis for
compensation.

The Constitutional Court stated, in relation te tight of pre-emption to be introduced in
the Actvis-7-vis the agricultural co-operatives, that this is noteapropriation of property under
Art. 13(2) of the Constitution but a limitation emwnership, the unconstitutionality of which shall
be judged in accordance with Art. 13(1) and Ar2)8¢f the Constitution. According to the
Constitutional Court the constitutionality of thight of pre-emption shall be examined in the
context of the breaking up of social property @smastitutional task.

The Constitutional Court with this requirement spon the development of the principal
theses, on how the unique, particular historicguirements of the change of regime may be
executed constitutionally, remaining on the bagisegal continuity. The Constitutional Court
stated that there is no constitutional obstacl¢hto Acts transforming the system of property
obligations which occur as a consequence of theiffoation of the Constitution made on 23
October 1989 and the burdens originating from ttaldishment of the former social property
being distributed among those who acquire the bpc@perty for free. (The parties acquiring
property for free will be,eg., the local governments, the members of the adguall co-

operatives, among whom the property of the co-dpewill be distributed as private property



by the new Act on Co-operatives. The burden in tioless, e.g., the compensation for the
nationalization or the consequences of the expatipri of property increasing the size of co-
operative property.)

The abovementioned statement of the Constituti@ulrt referred to the fact that the
legislature could renew the obligations of the &t the model of novation, thereby, rendering
possible the application of the obligations origiing from the past regime within the framework
of the existing legal and economic conditions, dandparticular to exclude the reference to old
legal titles.

3.3. TheThird Compensation Case (MK 1991/53) determined that the legal rules ifeef
between 1948 and 1952 on nationalization were wstitational and declared them invalid. The
Constitutional Court left open the adjudicationtieé provisions concerning compensation. The
Court stated in the reasoning that on the one ltacohsiders the obligations to compensation
promised in the legal rules of nationalization ® dtill valid, and on the other hand, it also
recognizes the right of the State to renew thisgalibn, and in connection with this - since the
Decision about the indemnification was suspendethatstart of the legislative process of the
Compensation Act - it did not exclude the recognitof the fulfillment compensations provided
by the Compensation Act.

The "renewal” of the obligation of the State ig naconditionally constitutional. In the
case of the compensations promised but not providedhationalization, the application of
novation could be allowed, since considering thedbeir context, it can be seen that these were
not the usual nationalizations but aimed at theéesyatic liquidation of private property. Taking
into account that the compensation occurs in theseoof the restoration of constitutionality

when the distribution of the burdens and advantagegnating from the change of regime also



has to be constitutional, it is not unconstitutiomaitself that the Act in connection with the
compensation ensures the protection of propertytla@dnforcement of the basic constitutional
principles instead of the guarantees for the ctutgthal nationalization in another manner. In the
particular case the method of novation is a sugtadohd permissible means for taking into
consideration the former nationalizations and thesgnt extraordinary characteristics and
conditions of their review. The renewal in itselaynnot violate any constitutional rights or
principles. Therefore, on the basis of the protectof property and the principle of the
constitutional state, the State has the obligatiosettle all of its obligations originating fromnet
former nationalization - even through renewal - tbat no affected party is put into a
disadvantageous position.

4. According to the aforementioned s. 1 and Sdeetwf the Act - with the exception of
the provision setting 8 June 1949, as the dateHs&® D) - are not unconstitutional. Naturally,
the concept to be found in these is not unconstitat as well. The Act creates a uniform legal
basis for compensation claims for those affectedeuthe Act. Behind the legal claims arising
from "moral obligation", a former legal obligatiasf the State originating from another legal
basis may be found in the majority of the casestlier compensation of the parties suffering
damages. The existence of such obligations wasndieted by the Constitutional Court on the
basis of the legal rules on nationalization; asslt of the review by the Constitutional Court a
similar legal obligation may likely be related teetprovisions concerning the expropriation of
arable land. Since all the extraordinary circumstarand considerations on account of which the
Constitutional Court considered permissible theeveal of the obligation and its fulfilment by

partial compensation constitutional, are valid ftre other claims and obligations for



compensation and indemnification affected by thé Awe application of the method of novation
is not in itself unconstitutional.

Through the renewal of the obligation, the compéna claims, based on the legal
obligation originally ensured by the Act withouf@mer obligation, will have a common legal
basis.

The system of novation excludes the referencedder legal titles. Since the novation is
constitutionally permissible, there is no reasometaew further, whether there were or could be
claims for reprivatization within the scope of tiEmages to the property in question.

The fact that the Constitutional Court consideteximethod of novation in the given case
as constitutional, does not mean any statementtdbewuestion, whether the actual renewal of
the obligations for compensation violates the Gastgin. This question can be answered only on

the basis of the review of certain provisions & @ompensation Act.

Is the determination of the group of people erditle compensation, in the Act (s. 2) in
accordance with the principle of so-called “positdiscrimination,’ or is it contrary to the
fundamental constitutional right, the right of ebjyaincluded in Art. 70/A of the
Constitution? Is the omission to exclude those wiibfered other than property damages
with financial effects constitutional, and is thevdtion from the rules relating to
inheritance contained in the Civil Code - from tpheint of view of entitlement to
compensation - contrary to Art. 14 of the Congiitn®

1.1. In the case closed by the Decision inFivst Compensation Case (MK 1990/98),
which formed the preliminary steps for the presamjuiry, the full compensation and
reprivatization concept of the government came regefthe Constitutional Court. The

Constitutional Court took into consideration insthDecision that the basis for the planned



compensation is not only the expropriated propdnty the damages suffered in general.
Meanwhile Parliament gave authorization in its Retsons 19/1989 (XI.1) and 20/1989 (XI.1)
for the compensation of the victims of unlawful emtions or internments or for the remedy of
the damages suffered by interned and enacted gersha government enacted measures for the
implementation of these Resolutions. It can beedt#hat the present Compensation Act serves
for the political restitution, and within this itg$ into the process of measures providing findncia
remedy as well. The issue of constitutionality egeerin the context of whether the fact that the
Act compensates only those persons who sufferecaglanm their property, and excludes those
who "suffered damages other than property damagés fmancial effects.” The general
justification of the Act regards this latter groag the people having no property but who suffered
damages, which have affected their present livimgd@tions, and states that the remedy for their
damages may not even be partially provided.

The State has no legal obligation for providing aompensation and in particular some
financial remedy to the persons who suffered ang kif damage or to remedy that just because
of the existence of discrimination against thoseo vglffered damages with financial effects.
Taking into account the fact that various meastwesompensation are under way, there is in
theory a possibility for the prohibited discrimiimat concerning the group of the beneficiaries and
the extent of the allotments. Since these are nginally entitled parties, the arbitrary
discrimination among them is unconstitutional. Tenstitutional Court has to decide whether
there is a reasonable motive in the compensatiocegs to limit the Act to the group of persons
who lost their property.

1.2. Neither the group of people, who, accordmghe petition are in a disadvantageous

position by the Compensation Act, nor the natuie extent of their damages may be determined.



In practice it could be applicable to everyone wived in Hungary in the past regime that
although his property was not expropriated but esefl "damages with financial effect.”
Considering the limited resources which may be uUsedhe purpose of compensation and the
economic condition of the country, it is not araiyr that there will be no general remedy at the
present time for damages having financial effects.

The selection of the group, to whom compensatidihbe provided under the Act is also
not arbitrary. The Constitutional Court pointed abbve that the compensation of a significant
group of the former owners was a legal obligatidntlee State. The fulfillment of these
obligations may not be neglected implicitly, oritreventual suspension and the impracticability
of their enforcement may not be ignored on a revammcerning their constitutionality. The
compensation of the parties suffering damagesamétionalization and land expropriation has to
be settled, therefore, the omission of this wouidlate the protection of property and the
principle of the constitutional state. The remedy damages may be arranged constitutionally
with the renewal of the obligations by the legislat It makes sense to include the group of
owners in the compensation scheme based on a m@ldatitlement whose land became the
property of the agricultural co-operatives througbmpulsory expropriation. The criterion
determining the compensated owners is that theyhegs property as a result of the socialization
of private property, by force of certain legal muler by the unlawful execution of these legal
rules. From the point of view of the former ownt#re legal means of expropriation and the
identity of the new owner were indifferent (a paftthe land went into the possession of the
agricultural co-operative from state ownership)e Tnoup of former owners is, therefore, not an
arbitrarily-formed group and adding the group ajgé entitled to compensation on the basis of

the abovementioned criteria was sensible.



1.3. The dual purpose of the Act renders reaserthll limitation of the group of those to
be compensated to the owners. As the first stapefsettlement of issues of ownershipg!,
before transforming social property into privateogerty, or into the property of the local
governmentgtc., the settlement of the obligations which remaistiB not arbitrary. Therefore,
distinguishing between the group of owners affettedhis directly and those affected indirectly
is not unconstitutional.

1.4. The judgment on the constitutionality of rexsonal of the Act may not be separated
from the effect. The Constitutional Court took arst on this in Point D but also notes here that
the rendering of an opinion on the constitutioyatit the differences existing among the persons
receiving various forms of financial compensatioaynbe made only with the knowledge of the
concrete regulation, after the conclusion of thecpss. In principle it may be unconstitutional, if
a part of a rule will introduce a differentiatiorhieh may not after be equalizee.g. depriving
the fund providing the coverage irreplaceably. Tuomstitutional Court did not see such a danger
in the present Act. The same is valid for those e&nwho do not fall into the group determined
by s. 2(1) of the Act.

1.5. On the basis of the aforementioned it is uratonstitutional that the Act does not
provide compensation for those who did not suff@meges in their ownership but some other
damage in their property or disadvantages withnitne effects.

2. According to the Act if the person entitled dompensation died, his heir or in the
absence of such his spouse may make a claim toexwapon, on the basis of rules which
deviate from the normal ones on legal successigmsétions (2), (3) and (4) of s. 2).

2.1. The Act concerns those claims which are fedndy themselves. As the

Constitutional Court pointed out previously, thevation excludes references to old legal titles.



Since novation is constitutionally permissible mlation to the obligations for compensation
affected by the Act, this does not violate the righinheritance. Therefore, there is no need to
review who in the group of people entitled to comgaion or indemnification had claims prior
to the Compensation Act which according to theguwéthe Civil Code formed a part of their
property and which could, therefore, be inheritéthte Constitutional Court noted that the
obligation for compensation by the State prescriimethe legal rule did not form a subjective
right in the majority of cases for the claim fomgoensation since the regulation of the method
and extent of the compensation were omitted.

2.2. According to the Act the relatives entitledcompensation do not inherit the claim
for compensation but they acquire it by virtue b& tAct. Therefore, there is no relevant
connection between the constitutional right of nith@ce (Art. 14 of the Constitution) and the s.
2 of the Compensation Act. The Constitutional Caloes not examine the deviation from the
rules on legal inheritance contained in the Ciwald€ from the point of view of the content and
formality, since the conflict existing among thet&\does not belong to the jurisdiction of the
Constitutional Court.

3. Therefore, subsections (2), (3) and (4) of sof2the Act which regulate the

compensation claim of the heirs or spouse of tleeased person are not unconstitutional.

Whether the regulation on the extent and the metifocbmpensation included in the
Act, the various distinctions in the Act in parttWween the damaged property objects,
and in part on the extent of the property (ss.,334and Schedule 2) conform with the
basic principles of constitutionality?



1. The legislature has great freedom in deterrgirtive extent of the damages and the
extent of the compensation, since it is the legiséawhich creates the new, uniform legal basis
for compensation, taking into account fairness. Method for the calculation of the damages
and the compensation - the calculation of the @xdeéthe damages in a lump sum, the digression
on the extent of compensation and the determinatbnthe maximum amount of the
compensation - is in itself not unconstitutional.

2. Calculating the extent of the damages the Aatides different lump-sum values for
real estate (apartments, stores, workshops andyespptes in the inner-city [??7?] districts), for
companies and for arable lands. The Act statesldnap-sum value will be determined in the
case of apartments and other real estate per soueres (categorized in accordance with where
the real estate is situated), and in companiegdicgpto the number of permanent employees, in
the case of arable land the measuring unit is élgestered net income of the land (the value in
gold crowns, the gold crown being the currencyhef Austro-Hungarian Monarchy). These rules,
included in s. 3, Schedule 2 and s. 13 of the Aatan reasonable distinctions, which take into
consideration the simplification of the technicadies of the compensation and the different
characteristics found in the various property af éissets.

3. The Act differentiates from two perspectivestle calculation of the extent of the
compensation depending upon whether the entitlesbpeclaims arable land as compensation or
requests only the issue of a compensation vouchee. perspective is the degressivity of the
extent of the compensation, and the other is tingpemsation in gold-crown value in the case of
land and in forint value in the case of other da@sag

3.1. According to the general rules the exterthefcompensation is equal to 100% up to

damage of HUF 200,000. If, however, the basis tongensation is land and the person entitled



to compensation requires this in the form of arddohel, the extent of the compensation equals to
100% up to the value of 1000 gold crowns. (The iplidator of the damages in the case of
arable land is 1000 HUF/ gold crown and accordanthis is HUF 1 million.)

This distinction, which gives a very significamvantage with regard to the acquisition of
arable land, is explained by the justification eltied to ss. 3 and 4 of the Act stating that the
returns on the arable land are much smaller in esi®pn with other capital goods; that the
person entitled to compensation undertakes impoaidditional costs according to this method of
compensationgg. land surveying); and furthermore, that the arddntel lays the foundation for
the future enterprise of the person entitled to memsation but this requires significant
investment, with a later return, the costs of whdohnot permit the entitled persons to elect other
ways of compensatiore.(). acquisition of shares). Essentially similar reasaere expounded by
the Minister for Justice in his statement submiti@dhe Constitutional Court on this case and
during this hearing.

This difference between the persons requestind daancompensation, and the parties who
suffered damages to the extent of full compensaisorstriking, and may not be justified
constitutionally, even if this is measured by theaj degree of freedom provided to the
legislature in the case of positive discriminates explained in th&hird Compensation Case
(MK 1991/53).

The digression starting at 1000 gold crowns wasfjed in the Bill or by the Minister of
Justice with the economic particularities and tipecgal requirements falling on the person
making the claim under the Compensation Act. Acegrdo the Constitutional Court these
burdens do not lay a foundation, however, of tlitedince between the limit of the 1000 gold

crowns and the limit of HUF 200,000 determined on-arable lands. In accordance with the



Land and Cartographic Office, considering the pripe in 1947, 98.5% of the land properties
were smaller than 30 hectares. Following on froms, thalculating with the average value of
15.25 gold crowns of the 1 hectare arable land5%8of the former landowners could have
received full compensation in kind, even if 100%ng@nsation would have been given only up
to 457.5 gold crowns. Moreover, if the beginninglod digression were only 183 gold crowns -
which if converted according to the Act is smatleain the general HUF 200,000-value linnig,

if there were no distinction in the extent of thigrdssion between the arable land and other
property assets - still about 94.2% would have heethe 100% compensation bracket. The
benefits of the digression limit of 1000 gold crens enjoyed only by 1.5% of the land. Only 6%
of the land is affected by the determination okpasate digression limit. At least for 94% of the
land the differing digression limit is immateri#therefore, for the majority of the landowners the
extra burdens mentioned in the reasoning are nottedbalanced by the benefits provided for by
the differing extents of compensation. With regéwdthem those reasons are not valid, and
because of the absence of any other justificatloe Constitutional Court declares the difference
existing between the 1000 gold crown and HUF 20@\@fue limit as arbitrary and contrary to
Art. 70/A of the Constitution.

3.2. According to the s. 16 of the Act the entitjgarty who requested arable land, may
request land equal to the gold-crown value indit@&tethe decision of the Damage Compensation
Office up to the extent of the value of the comjaios vouchers issued because of damage to his
land. On the other hand the compensation vouchechwivas not issued for arable land
constitutes the nominal value of the claim agaihstState, and may be used in its forint-value

for the purposes determined in the Act.



The relation between the compensation and the gensaquite different in the case of
persons requesting land and those requiring otlethads of compensation. Since the damage
suffered to the land is determined in the gold-ecroxalue and in the case of making a claim for
land equal to the gold-crown value of the lost priypmay be acquired. This way of calculation -
which uses the same method for the calculation arhapjes and compensation - ensures
compensation at the original value. This methodcalculation may be used only for the
compensation of damage in land. This means thaAttaestores in kind the amount of land
owned in 1949 to the persons entitled.

The fact that the refunds given for land are tsbltracted from the compensation does
not alter the restituitive character of the comjpdéing with land: this is very advantageous for the
owners anyway because of the difference betweeuale of the gold crown then and the forint
value established in the Act. The character of dalihpensation in kind is reinforced by the fact
that the difference in the gold-crown value exgthretween the original land and the new land
may be exchanged for land. On the other hand, cosgpen with regard to all the other people
remains only partial. The forint-based claim cadted for the lump-sum value of the damages is
independent of the present market value of goots. [imp-sum value established per square
metre in Schedule 2 ig,g., not even a tenth of the present price of an apart. Compensation
for an apartment would be similar to that of thedlaf the former apartment owner were entitled
to the same size apartment in the same distridesmined by the Schedule, than the one taken
from him. The difference between the two methodsamhpensation may be eliminated inversely
as well: if the entitled party may purchase witle tompensation voucher land at its current
market price that has the value calculated on thsisbof 1000 HUF/gold crown of the

expropriated land. In this case both groups ofddwmaged parties would share the burden of the



past proportionally. (It may be that the entitlegieultural co-operative members who exchange
compensation vouchers received other than for \ailldacquire a property on the basis of
calculating 1000 HUF/gold crown, though the Act sloet clarify this.)

According to the Act some former landowners mageinee a compensation in kind to the
extent of their original land, whilst others maytaih only a partial compensation. This
differentiation breaks up the concept of the Adhick dismisses the idea of reprivatization and
provides a partial compensation. The Constitutid®@alirt stated in thEirst Compensation Case
that the restitution of land and the monetary camspéon of other owners are in conflict with
Art. 70/A of the Constitution, unless the constdngl justification of positive discrimination in
accordance with the principles therein. The Comstihal Court did not find such evidence in the
reviewed documents in the present case.

The Constitutional Court notes that the considemadf the special character of land and
the enforcement of the ecopolitical preferences roe barred by the elimination of the
differences existing in the calculation methodspffoximately a quarter or one third of the land
which would be restored on the basis of the gotdvar value, may be acquired for the forint
value of the compensation vouchers, and this isx8-3 times more than what the damaged
parties could otherwise purchase.

4. On the basis of the aforementioned, the diffeeewhich according to s. 4(2) and (3) of
the Act exists between the claimed land and theradksets concerning the 100% value limit of
the compensation, is unconstitutional. The diffeegnwvhich as a consequence of the different
calculation methods of the compensation may leddltaestitution in kind in the case of land,
whilst using the compensation vouchers only a gagompensation may be achieved, which

does not even approximate to the present valueechssets lost, is also unconstitutional.



Whether the compensation by separate Acts whicloabe drafted at different times in
the future instead of a complex, comprehensiveif\tt harmony with the constitutional
principles of legislation in the case of goodsegfdl entities€g. church property) or in
other cases of property expropriations (s. 25(2)ictv occurred before a certain date (8
June 1949) with special attention to the fact thdhis case the review of the principles
of compensation and the assessment of the socs$ coay be provided only to a
reduced extent, or that in the case of such lagislanethod there is a possibility to
discriminate among certain groups of citizens anlihsis of ethnicity or race concerning
the method and the extent of the compensation? rébelatory concept of the Bill
related to church properties is completely différehe right of pre-emption of the
former owners is differently regulated by the AetlV of 1990).

1. The Compensation Act is a justly separate phirhe political restoration process.
Since the whole process is politically initiateddeat the same time the group of the damages
requiring remedy is the satisfaction of the formkims may be closed with a symbolic date. In
the case of certain compensations this date mayouwatever, be arbitrary.

The damages to be compensated by the Compengatiamhich are within the ambit of
the Act,i.e. 8 June 1949 may be well defined with then existnterion of the change in the
ownership: expropriation of private property foretbenefit of the State or agricultural co-
operatives. From the same perspective the dat®48 Is not relevant since the nationalization
and utilization of the arable land had already Ipeiguthe previous years. Other "unfair" damages
occurred before 1949 as well, the remedy of whiely ie the "moral obligation" of the present
State since the former regime failed to do it.

The Constitutional Court has stated in 82eond Compensation Case (MK 1991/42) that

in the case of aex gratia compensation, no objection may be made if the @nsgtion occurs in



different phases. Dividing the process into phgsesupposes, however, that the possibility of
the overview of the whole process in its contertt emtime. Dividing the process into phases is
an arrangement for the execution thereof.

The already drafted part of the Compensation Achamogeneous. The basis for the
extraordinary solutions to be found in it is tHag thanges in ownership, remedied then and now,
form a part of the so-called "social ownership."isTprocess may be defined in time, and
comprises also the period before 8 June 1949. Téygm®priations of property which - originally
had other purposes - but became part of this psocas be also determined. In the case of other
property expropriations, the time of which may aeodetermined, certain international contexts
justify the separate regulation by law.

2. Based on the abovementioned consideratiossibti unconstitutional that the property
damages are not contained in a comprehensive Apssibly disadvantageous discrimination
among the groups of damaged parties may occur ethbr legislative methods as well; the
danger of this would not make any of the methodmnstitutional even if the application of one
of these methods would provide a greater chancdidarimination.

Concerning ownership damages affected by the Cosapien Act, the date starting with
8 June 1949 is in itself unconstitutional, and thilt not be remedied by the provision of s. 25 of
the Act, according to which damages caused befosetitne by the State in the property of the
citizens will be partially compensated on the badigrinciples determined in this Act by the
provisions of a separate Act of Parliament. The d@&t8 June 1949 may be transformed, within
the constitutionally permissible division of thengoensation, into the constitutional starting point
of time of a period. One of the possible ways & the Compensation Act determines those legal

rules, whose application before 8 June 1949 catisedsame type of damages as the ones



compensated by the present Act, and indicates itta fime limit, within which an Act of

Parliament on the compensation related to thodélsihdrafted.

Whether the regulations determining an obligatiartlte part of the local governments
(the burden of the right of pre-emption), in theeaf an apartment owned by the local
government, the obligation to accept the compemsatoucher, which may not be sold
at all or only at a low price - s. 7(2) and s. 8o not conflict with the Act on Local
Government or with Art. 12(2) of the Constitutionaganteeing the property of local
governments.

1. The Constitutional Court reviews only the nelatof the challenged provisions of the
Compensation Act to the Constitution, their confliigth the Act on Local Government does not
belong to its jurisdiction. There is no relationtvieen the right of pre-emption of s. 9 of the
Compensation Act and the property of the local gowvents under Art. 44/A(1)(b) of the
Constitution; the right of pre-emption affects tiegation between the buyers, and the seller has
no constitutionally protected right in choosing theyer.

2. In accordance with s. 7(2) of the Compensaticinthe person entitled to compensation
may use his compensation voucher in its nominalesaluring the sale of the apartments in the
property of the local governments as means of payme

2.1. According to Art. 44(1) of the Constitutidhge rights determined in Art. 44/A of the
Constitution are the fundamental rights of localegmments. Article 44/A(1)(b) includes the
right of local governments to own property. In adamce with the Art. 44/C the limitation of the

fundamental rights of the local governments reguite vote of two-thirds of the parliamentary

representatives present. The obligation to acteptémpensation vouchers as means of payment



limits the right of disposal as it relates to thiegerty of the local governments, since the burdens
of the inherent risk in the use of the compensatmuchers is placed upon it. Since there is a lack
of opportunity for investment, the compensationalars have a lower interest rate than money;
in case of using it, the risk in the differencestixig between the nominal value and the rate of
exchange has to be borne. The property of the pmatrnments may be burdened with this risk

only in case of an Act passed by two thirds. Ireaaispassing such an Act, the constitutionality of

the limitation on ownership may be examined.

The limitation on the right of disposal may sudamly with regards to apartments, which
are in the property of the local governments attitme when the Compensation Act comes into
force. In relation those, s. 7(2) of the CompemseAct is unconstitutional.

2.2. Concerning the sale of apartments, the owigeisf which will be acquired by the
local governments only after the Compensation Aches into force, the obligation determined
in s. 7(2) of the Compensation Act is not unconsbnal.

According to the concept of the Compensation Apadial monetary compensation will
be provided. The State has no obligation to hareeottie offer for privatization and the claims of
the persons entitled for compensation, or to inelall the properties which were expropriated
among the properties which may be purchased. As#me time the State may formulate the
establishment of the offer in accordance with #gnceconomic and socio-political objectives,
and among others the mass trade may also be takeeadcount. The privatization of apartments
has already begun, it is a socially successfulge®cwhich will an important part of the use of
the compensation vouchers. The Compensation Acbrezd separately the use of the
compensation vouchers for the purchase of apartnientthe privatization will be burdened by

this obligation.



According to the statements contained in $heond Compensation Case (MK 1991/42)
there is no constitutional objection to the facittim the course of giving the state properties int
the property of the local governments, the lawediearming the system of ownership distribute
the burdens and obligations originating from therfer establishment of state ownership among
the local governments acquiring the property fréetarge. On the basis of the Act on Local
Government and the laws giving the property assethe ownership of the State to the local
governments, the local governments will acquiratapants free of charge, which had been taken
into state ownership in the course of nationaloratiThe obligation for compensation for those
apartments will be satisfied by the State with censation, and at the same time the State
undertakes the obligation that in the case ofrgglthe apartments, the compensation vouchers
may be used as a means of payment. This burdete@xiefore the state-owned apartment
became the property of the local self- governmaarid, the local governments acquiring this free

of charge have no right to acquire the former gtatperty free of any burden.

Whether the burdens established on the part ofdhaperatives (s. 15, ss. 17-19) are in
harmony with the provisions of the Constitution igudeeing co-operative property as
unique common (association) private property (A#&(1)), as co-operative property by
the Constitution, taking into account that accagdim the Civil Code exercising the right

of pre-emption results in the necessary extinctibthe existing ownership of a certain

property asset, and that the co-operatives acquamd not directly as a result of the
nationalization Acts and that there is a way thioulge courts to reclaim the land

acquired by them possibly in a non-legal mannegally imperfectly," according to the

general rules of civil law.



1. In accordance with s. 15 of the Act the erditharty who has declared his claim for an
arable land has the right to purchase by usingtibepensation voucher the land owned by the
agricultural co-operative or its legal successdricv acquired ownership or the use of the arable
land that serves as the basis for compensatiots ipassession or used in accordance with the
legal rules specified in the Schedule of the Act.

According to the original concept of the settletnehissues of ownership, the original
ownership would have been restored. With regarthi® concept in the case closed with the
Decision in theFirst Compensation Case (MK 1990/98), the Prime Minister proposed the
interpretation of Art. 13 of the Constitution asrélates to Art. 12 examining whether the
expropriation of the property of the agricultural@peratives may be carried out on the basis of
the provisions of the Act, but without an expropda procedure and compensation. The
Constitutional Court stated that the protectionuead in Art. 12(1) of the Constitution relates to
co-operatives which exist on the basis of its vtdun association in the circumstances of its
foundation. The general meeting of the co-operaswhe competent body to decide whether the
co-operative functions on the basis of voluntasoagtion.

The current law in force allows for a member tavie or for the dissolution of the co-
operative on the basis of the general meetingsluegsn but there is no possibility for the
distribution of the co-operative's wealth - whictowd be the guarantee for the voluntary
principle. TheFirst Compensation Case pointed out that the problem of distributing thealth of
the agricultural co-operatives may be resolvedhieymodification of the Act.

The Constitutional Court stated that the co-opezaproperty - similar to any other
property - is under the protection of the Congtiut Article 13(2) of the Constitution controls

expropriation of property not only when that isread out by an individual authority but when it



happens by a law. Therefore, the ConstitutionalrCadopted the view according to which the
immediate, unconditional expropriation of the pnmpeof the co-operatives without full
compensation is unconstitutional.

2.1. Since thé&irst Compensation Case (MK 1990/98) declared the expropriation of the
co-operative ordered by an Act, without any compéor as constitutional, the draft of the
Compensation Act included the land in the ownersgifiphe agricultural co-operatives into the
compensation so that with regard to these landsadler group of damaged parties will be given
the right of pre-emption up to the limit of themrmpensation vouchers. (Independent of this any
injured party may use his compensation vouchethferpurchase of state-owned land offered for
privatization.) On the subject of this solution tleasoning of the proposal stated from a legal
point of view only that a significant proportion tie arable land is in the ownership of co-
operatives and the right to purchase ensurestbgtare given to the entitled party.

The Constitutional Court stated in principle ire tBecond Compensation Case (MK
1991/42) that the right to purchase is a limitationthe right to property, the constitutionality of
which shall be judged in accordance with the A@(1) and Art. 8(2) of the Constitution.
According to the Constitutional Court the rightgorchase based on an Act will not be classified
as expropriation or as another legal institutioniclvhis in the same category if it is
unconstitutional - in this case the Act establighime right to purchase shall be annulled.

2.2. The constitutionality of the "right to purded used in the Compensation Act has to
be judged in the framework of the settlement ofiseiles of ownership. This is a constitutional
task. A part of this comprehensive process is ftdwestormation of the co-operatives and the co-
operatives' property which is at present indivisibAccording to the Bill on Co-operatives that

has already been submitted to Parliament and toBifleon Transformation before the



government, this will happen so that the co-opee&iproperty will be given into the private

ownership of the members of the co-operatives & gloportions established by the general
meeting (and on the decision of the general medbtnihhe employees and relatives). The new
owners will remain, according to their decision,mbers of the co-operative along with their

land or without those. Section 17 of the Compensa#fict ordered the establishment of a land,
which may not be acquired with the right to purehasorder to ensure the minimal amount of
arable land to be transformed according to theokc€o-operatives. This includes 29.7% of the
land owned by the agricultural co-operatives.

The settlement of ownership issues not only meidwes transformation of the co-
operative's property into private property, bubdlse settlement of the obligations existing on the
part of the State on the basis of establishing reetbe agricultural co-operative's properties.
These two tasks have to be resolved with regardn® another. There is no constitutional
obstacle to the State putting some of the burdenth® people who will acquire the property of
the co-operatives free of charge. This possibibtythis encumbrance is valid with regard to the
legal successors of the agricultural co-operatives| their land is transformed into private
property.

A significant number of transforming co-operativetl be established on lands, which
before giving them into private ownership were aaxl by the co-operatives on the basis of
legal rules, which according to the Compensatioh dairly damaged the former owners. (On
the basis of the data provided by the Land ando@eaphic Institute, the Act affects about 3.1
million hectares of land out of the 3.5 million keees of co-operative property). Within this the
State may provide compensation for the lands giteerco-operative ownership from state

ownership (about 1.8 million hectares) dependinghenDecision of the Constitutional Court, the



State may owe compensation to the former ownergstaatd patterned after the compensation of
the nationalization - may be accomplished in ppleiby compensation established by an Act.
For land that became the property of co-operatoreshe basis of compulsory redemption, the
State undertakes compensation on the basis ofdhge€nsation Act.

The members of the agricultural co-operatives haveconstitutional right to make the
property of the co-operative divisible, and to reegarts of it as private property free of charge.
This depends upon the decision of the legislatame, at the same time if it means the complete
extinction of the ownership of the co-operativessiéxg up to now. While the members of the
co-operative do not acquire a certain part of ttuperty of the co-operative on the basis of the
Act, there are no constitutional obstacles to tleen@ensation Act and the law regulating the
transformation from taking into consideration therdens mentioned before during the
distribution of the property of the co-operativesefof charge.

The fact that the State is not transforming itsxgwoperty and that it burdens the party
acquiring the property free of charge does notgrean obstacle for placing an encumbrance on
the future owners - in the given case they hawemder an account to the party from whom the
co-operative acquired the land, before acquirirg filee property acquisition, and therefore a
smaller amount of land will be distributed amongrth The transformation of the property of the
co-operatives is a constitutional task of the Statee State also has the task to ensure the
constitutional protection until the co-operativasnership ceases to exist. This double task is a
part of the unique historical situation, in whidtetchange in ownership determined as a task in
the Constitution takes place, and in which the eqoences of a former change of regime in
property ownership having the opposite effect amclv is classified today as unconstitutional

has to be settled. With the exception of land m élwnership of the agricultural co-operatives,



the State property serves as security for the tiseeocompensation vouchers with regard to all
other assets. The State, however, gave a sigrifgeah of the arable land to the ownership of the
agricultural co-operatives on the basis of legé@genumerated in the Schedule 1 of the Act. If,
in the case of land, compensation may only be aptished on the basis of encumbering land in
State ownership, this would mean a disadvantagdisgsimination of the former owners which
may not be harmonized with the contents of Art.A70f the Constitution. Taking this into
account the Constitutional Court considers it dadeswithin this process that the Act shall ensure
the protection of property and of the basic coastihal principles according to the particular
situation, as this was doreg., in the case of compensation for nationalization.

The Constitutional Court pointed out that in thesence of a different provision in the
Act, the agricultural co-operative may take advgataf the opportunity ensured by art. 375(3) of
the Civil Code according to which the court may weaits obligation resulting from its right of
pre-emption if the owner proves that after the tingnof the right to purchase (in the case
examined after the Compensation Act came into joaceessential change in its circumstances
occurred, and therefore, fulfilment of the obligatmay not be expected from him.

Taking all these into consideration the limitatimm the ownership reviewed is necessary,
and it is proportional to the constitutional objeetto be achieved. Therefore, the Constitutional
Court does not consider in itself unconstitutiaing utilization of the right to purchase in the Act
for the compensation of claims provided in the Cengation Act, which encumbers the
agricultural co-operatives.

3. The extent of the property which has been @aedwon the basis of the right to purchase
would be determined by the provisions of the Comsp&an Act, which were examined in Point

C by the Constitutional Court. The Constitutionadu@ established the unconstitutionality of



these provisions. Until the unconstitutionalitytbé amount of compensation is eliminated by the
legislature, this unconstitutionality will also afft the provisions related to the right to purchase

included in the Act.

The petitioner asked the Constitutional Court xamine the Compensation Act in its
entirety and in its details and to express its igpiron the constitutionality with regard to the
promulgation of the Act in addition to the abovetnamed issues. Point E of the petition further
requested the examination of whether s. 9 and23.df(the Act conflict with the Act on Local
Government.

The Constitutional Court has jurisdiction accogdin s. 1 of Act XXXII of 1989 and s.
35 of which to perform the preventive norm conwbkertain provisions of a passed but not yet
promulgated Act. Therefore, the examination of wiele Act, or the investigation of conflicts
between some provisions of the Act with other Asteejected because of the lack of jurisdiction

on the part of the Constitutional Court.

VOROS, J,, dissenting: Pmissis]



