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THE FACTS

The applicant, Mr Ernst Leonhard Harrach, is a Czech and Austrian
national. He was born in 1920 and lives in Bruck an der Leitha (Austria). He
is represented before the Court by Mr P. Hrdina, a lawyer practising in
Prague, and by Mr J. Eltz, a lawyer practising in Vienna.

A. The circumstances of the case

The facts of the case, as submitted by the applicant, may be summarised
as follows.

Johann Harrach, the applicant’s cousin, owned real estate in former
Czechoslovakia. On 28 December 1941 he made a will appointing his son
Ferdinand his universal heir and the applicant his testamentary substitute.
Johann Harrach died on 12 May 1945. As his son did not acquire the estate,
it became hereditas iacens (a “dormant” inheritance; lezici pozistalost;
ruhender Nachlaf).

The property was confiscated on 21 June 1945 under President Benes
Decree no. 12/1945.

Stephanie Harrach, Johann Harrach’s widow, requested that the property
be excluded from the confiscation, as her husband had been loyal to the
Czechoslovak State during the German occupation. Her request was rejected
by the Hradec Kralové District National Committee (okresni narodni vybor)
on 11 December 1946. The National Land Committee (zemsky nérodni
vybor) upheld this decision on 31 March 1947.

On 25 August 1961 Ferdinand Harrach died. As a result, the right to take
over the hereditas iacens passed to the applicant.

On 24 January 1993 the applicant lodged a claim for restitution of the
property which had been confiscated from Johann Harrach.

On 16 March 1999 the Tabor District Land Office (okresni pozemkovy
urad) held that the applicant was the owner of part of the property. It found
that Johann Harrach had died as an Austrian national and that the Ministry
of Agriculture (ministerstvo zemédélstvi) had subsequently ordered the
confiscation of his property under President Bene§ Decree no. 12/1945. The
Land Office’s decision stated that the confiscation proceedings had been
held in respect of the hereditas iacens which had been considered under the
Civil Code 1811 as being formally possessed by the deceased person until
acquired by an heir. The Land Office established that the confiscation could
have been effective only after a final administrative decision had been taken
and that the confiscation proceedings should have been held subsequent to
the ex officio inheritance proceedings, in which the heirs could have lodged
their inheritance applications in order to acquire the estate. It held that
confiscation proceedings could not have been conducted against the
hereditas iacens and that there had never been any proceedings concerning
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the applicant’s inheritance. It concluded, with reference to the Land
Ownership Act, that the property had been transferred to the State
unlawfully and that the applicant’s property rights had been infringed during
the period covered by that legislation.

On 22 October 1999 the Hradec Kralové Regional Court (krajsky soud),
upon the defendant’s appeal, quashed the Land Office’s decision and
remitted the case to the administrative authority, on the ground that the
Land Office had insufficiently established the facts of the case. The court
considered, in particular, that the Land Office had failed to examine the date
on which the confiscation of the property had taken place. That issue was
relevant for establishing whether the applicant’s case ought to be examined
under the Restitution Act 1992. The court established that the Land Office’s
legal opinion that the confiscation had been null and void was not supported
by the evidence adduced. In the Regional Court’s view, the confiscation
proceedings ended with the former National Land Committee’s decision of
31 March 1947, and thus fell outside the period laid down in section 4 of the
Land Ownership Act. The court noted that the restitution requirements set
out in section 6 of the Land Ownership Act could be fulfilled, provided that
the relevant chronological requirement was satisfied.

The decision further stated that the Land Office had failed to establish
whether any proprietary wrong had in fact been caused to the applicant and,
if so, whether it had been caused within the relevant period. The court did
not share the Land Office’s opinion that (i) the confiscation proceedings had
been held by authorities which lacked power to deal with the case contrary
to President Bene§ Decree no. 12/1945, and that (i1) the final decision on
confiscation had not become effective. The court further found, contrary to
the view expressed by the Land Office, that the relevant provisions of the
Civil Code 1811 had not excluded confiscation of the hereditas iacens.

In the meantime, on 6 September 1999, the Tabor District Land Office
found that the applicant was the owner of the other part of the property
claimed by him. It held that the confiscation proceedings had been
conducted against the deceased owner, and that under the Civil Code 1811
the hereditas iacens had been considered as being in the possession of the
testator until acquired by an heir. Accordingly, the confiscation of Johann
Harrach’s property had been null and void, and the State had acquired the
property illegally. The Land Office concluded that the applicant had
suffered a proprietary wrong within a period covered by the Land
Ownership Act, and that his restitution claim fell within the scope of section
6(1) of that Act.

On 23 February 2000 the Ceské Budg&jovice Regional Court, upon the
defendant’s appeal, quashed this decision and remitted the case to the Land
Office for further consideration. The court held that the main reasons for
which the property of Johann Harrach had been confiscated were that he had
opted for German nationality and the German language as his mother
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tongue in 1939, that he had been active in associations having German
professional or other interests, that he had acquired, on 27 September 1939,
a German passport indicating that he was a German national, that he had
become a member of a German political party (Sudetendeutschen Partei) on
28 August 1939, and that he had joined the Nazi political party NSDAP
(Nationalsozialistische Deutsche Arbeiterpartei) on 1 November 1942. The
court established that the property had been transferred to the State by
operation of President Bene§ Decree no. 12/1945 on 23 June 1945, and that
the subsequent decisions on confiscation had only had a declaratory
character.

The court found that the applicant’s case fell outside the scope of the
Land Ownership Act which covered exclusively the period between
25 February 1948 and 1 January 1990. It rejected the Land Office’s
argument that the legislation in force in former Czechoslovakia had not
provided for the confiscation of the hereditas iacens. With reference to
Articles 547 and 819 of the Civil Code 1811, the court noted that the
proprietary nature of inheritance rights allowed their confiscation pursuant
to President BeneS Decree no. 12/1945. It also noted, with reference to
a decision of the Czech Constitutional Court of 2 November 1999, that the
hereditas iacens was to be understood as a legal person sui generis. The
court added that Johann Harrach had been represented by a guardian in the
confiscation proceedings. The court finally stated that, even assuming that
the confiscation could be deemed null and void, the State would have
acquired the property without any legal title outside the relevant period
prescribed by the Land Ownership Act, as the confiscation proceedings had
terminated in 1947. It ordered the Land Office to examine whether Johann
Harrach satisfied the conditions for the restitution of property laid down in
the Restitution Act 1992.

The applicant lodged a constitutional appeal (iistavni stiznost) which was
rejected as being premature by the Constitutional Court (Ustavni soud) on
7 June 2000.

On 5 June 2000 the Tabor District Land Office, after having joined the
cases, decided that the applicant was not the owner of the estate. The Land
Office, being bound by the judgments of the Hradec Kralové Regional
Court and the Ceské Bud&jovice Regional Court, held that the property had
been confiscated lawfully and that the confiscation fell outside the relevant
period specified in the Land Ownership Act. The Land Office also held that
the original owner had not satisfied the conditions for the restitution of
property fixed by the Restitution Act 1992 as he had become a German
citizen on 27 September 1939 and had not re-acquired Czechoslovak
citizenship. The Land Office stated that the applicant had neither acquired
the estate from Johann Harrach, as provided for in section 2 of the
Restitution Act 1992, nor had they kinship as specified in section 2 8§ 3 of
that Act.
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On 9 August 2000 the Supreme Court held that the applicant’s appeal
against the Tabor District Office’s decision of 5 June 2000 was to be
considered by the Ceské Budg&jovice Regional Court.

On 25 October 2000 the Ceské Bud&jovice Regional Court upheld the
administrative decision. In addition to the reasons set out therein, the court
held that, pursuant to Articles 710 and 819 of the Civil Code 1811, an heir
had acquired property upon a court decision and that an estate had been
considered as being in the possession of the testator until delivered to an
heir by a decision of a court of law. The Regional Court also held that, since
the inheritance in the form of a hereditas iacens was in general of
a proprietary character, it could have been subject to confiscation under the
President Bene§ Decrees. The property in the form of a hereditas iacens was
a legal person sui generis with legal capacity. As a result, it could have been
confiscated after the original owner’s death, provided that it had not yet
been transferred to an heir in inheritance proceedings.

On 8 March 2001 the Constitutional Court, endorsing the reasons given
in the Regional Court’s judgment of 25 October 2000, and referring to its
decision no. Il US 170/96, rejected as being manifestly ill-founded the
applicant’s second constitutional appeal, in which he claimed a violation of
his right to a fair hearing and his right to the peaceful enjoyment of
pOossessions.

B. Relevant domestic law and practice

Land Ownership Act (Act no. 229/1991)

The Land Ownership Act governs, inter alia, the restitution of certain
agricultural and other property defined in section 1 which was assigned or
transferred to the State or other legal persons between 25 February 1948 and
1 January 1990. Section 6(1) lists the acts giving rise to a restitution claim.

The persons entitled to claim restitution (“rightful claimants™) are set out
in section 4. Under section 4(1), any natural person who is a citizen of the
Czech and Slovak Federal Republic and who lost property which once
formed his or her agricultural homestead in the aforementioned period, in
one of the ways set out in section 6(1), is entitled to claim restitution. The
entitled persons are the original owners of the property or, where the
original owner is dead, the owner’s heirs or next of kin in a specified order
(section 4(2)). By section 4(2), restitution can be claimed by natural persons
who are citizens of the Czech and Slovak Federal Republic and are at the
same time, in order of precedence, a) testamentary heirs who acquired the
whole of the estate, b) testamentary heirs who acquired part of the estate,
c) children and spouses, d) parents, or e) brothers and sisters or their
spouses and children.
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Section 5 provides that the persons obliged to restore property include
the State and any legal person possessing the property at the date when the
Act entered into force.

Restitution Act 1992 (No. 243/1992)

This Act constitutes a lex specialis in relation to the Land Ownership
Act.

Section 2(1) provides that any natural person who is a citizen of the
Czech and Slovak Federal Republic, who lost his or her property under
Presidential Decrees nos. 12/1945 and 108/1945, and who was loyal to the
Czechoslovak State and re-acquired Czechoslovak citizenship either under
Acts nos. 245/1948, 194/1949 and 34/1953 or Act no. 33/1945, is entitled to
claim restitution of any of his or her property which passed into State
ownership in the circumstances referred to in the Land Ownership Act.

Section 2(3) provides that where such a person died or was declared to be
presumed dead before the time-limit set out in Section 11a, restitution can
be claimed by natural persons who are citizens of the Czech and Slovak
Federal Republic and are at the same time, in order of precedence,
a) testamentary heirs who acquired the whole of the estate in inheritance
proceedings, b) testamentary heirs who acquired part of the estate,
c) children or spouses, d) parents, or €) brothers or sisters or their children.

Civil Code 1811

Article 547 provides for the concept of hereditas iacens, which exists
from the moment of the owner’s death until a heir accepts the estate.
Hereditas iacens is based on the notion that, during this period, an estate is
considered to be formally owned by the deceased.

By Article 819, a person who has been declared heir by a decision of
a court of law on his or her application, and who has fulfilled his or her
obligations, receives the estate, thus putting an end to the inheritance
proceedings.

The Civil Code 1811 was repealed at the end of 1950, whereupon the
legal concept of hereditas iacens ceased to be valid in Czechoslovakia.

Presidential Decree no. 12/1945 on the Confiscation and Expedited
Allocation of the Agricultural Property of Germans, Hungarians,
traitors and enemies of the Czech and Slovak nations

The decree provides for expropriation, with immediate effect and without
compensation, of agricultural property for the purposes of programmed land
reform. It concerns agricultural property, including buildings and movable
goods, owned by persons of German and Hungarian origin irrespective of
their citizenship status.
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For the purposes of the land reform, section 1(1) provides, with
immediate effect and without compensation, that the property of the
following persons shall be confiscated:

a) persons of German and Hungarian origin irrespective of their
citizenship, and

b) traitors and enemies of the State.

Section 1(2) provides that the property of persons of German and
Hungarian origin who were active in the battle for the liberation of
Czechoslovakia is eligible for exemption from confiscation.

Section 1(3) provides that decisions as to whether the property referred to
in section 1(2) is exempt from confiscation shall be taken by the National
District Committees.

Section 2(1) defines persons of German or Hungarian origin as being
those who, in any census after 1929, declared themselves to be of German
or Hungarian origin, or who became members of national groups,
formations or political parties made up of persons of German or Hungarian
origin.

The Constitutional Court’s decision of 29 October 1997, no. Il Us
170/96

That case concerned a claim for the restitution of property which had
been confiscated, in the form of an hereditas iacens, under President Benes
Decree no. 12/1945. The applicants claimed a violation of their property
rights, alleging that their father had been the principal heir and they had
been his substitutes in succession.

The Constitutional Court stated that, pursuant to the Civil Code 1811, an
heir had had the right either to accept or reject the hereditas iacens;
however, an hereditas iacens could only have passed to an heir by virtue of
a court decision. It established that, as the hereditas iacens in question had
not been considered by the national courts in inheritance proceedings, the
plaintiffs’ inheritance title to the property had been irrelevant for the
purposes of the restitution proceedings.

The court further stated that the property claimed had been confiscated
pursuant to President Bene§ Decree no. 12/1945 on 23 June 1945, and that
the subsequent administrative decisions on confiscation had only been
declaratory. It noted that the national courts had rightly applied the
Restitution Act 1992 instead of the Land Ownership Act on the facts of the
case, as the former was a lex specialis.

The Constitutional Court concluded that only the owner of the
confiscated property had to comply with the conditions for restitution of
property laid down in the Restitution Act 1992 (i.e. to show that he or she
was a Czech citizen, that the property had been confiscated under President
Benes Decree no. 12/1945, and that he or she was loyal to the Czechoslovak
State and had acquired Czech citizenship). The Constitutional Court held
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that, as the original owner had not satisfied those conditions and the
plaintiffs’ father had not acquired the hereditas iacens, and thus had never
owned the property, the plaintiffs were not entitled to claim its restitution.

COMPLAINTS

1. The applicant complained under Article 6 8 1 of the Convention that
the national courts had proceeded arbitrarily. In particular, he alleged that
they had erroneously found that the confiscation of the property had been
lawful and that they had applied the Restitution Act 1992 to his case despite
the fact that he had put forward his claim for restitution solely under the
Land Ownership Act. He maintained that the confiscation of the property
had been unlawful and invalid as (i) the property could not have been
confiscated ex lege under President Bene§ Decree no. 12/1945, (ii) the
decision on confiscation had not come into operation as it had not been duly
served, (iii) the confiscation proceedings had been conducted against
a deceased person, (iv) the hereditas iacens could not have been subject to
confiscation, and (v) Stephanie Harrach could not have become the statutory
guardian to Johann Harrach for the purposes of the confiscation
proceedings, as neither a deceased nor a non-existant person could have
been deemed to have been party to those proceedings.

2. The applicant complained under Article 1 of Protocol No. 1 that he
could not avail himself of his family’s property as the national courts had
rejected his restitution claim despite the fact that he possessed both the
restitution title and succession rights in its respect. He submitted that such
an interference with his property rights could not have been justified by the
public interest.

3. The applicant complained that he had been discriminated against in the
enjoyment of his rights under Article 6 8 1 of the Convention and under
Article 1 of Protocol No. 1, contrary to Article 14 of the Convention. He
submitted that the national courts had rejected his restitution claim on the
ground of his Austrian origin and nationality. He further complained that
the national authorities had prevented him from using his property and that
they had not recognised his succession rights as the testator - Johann
Harrach - had been an Austrian.

THE LAW

1. The applicant complained that his right to a fair hearing had been
violated by the domestic courts. He relied on Article 6 8 1 of the
Convention, which in its relevant part provides:
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“In the determination of his civil rights and obligations ..., everyone is entitled to
a fair and public hearing ... by [a] ... tribunal established by law.”

(@ To the extent that the applicant alleged that the restitution
proceedings had been unfair in that the national courts had considered his
case arbitrarily, the Court reiterates that, under Article 19 of the Convention,
its duty is to ensure the observance of the engagements undertaken by the
Contracting Parties to the Convention. In particular, it is not its function to
deal with errors of fact or law allegedly committed by a national court
unless and in so far as they may have infringed rights and freedoms
protected by the Convention. It is primarily for the national authorities,
notably the courts, to interpret and apply domestic law. The Court’s role is
confined to ascertaining whether the effects of such an interpretation are
compatible with the Convention (see, mutatis mutandis, Kopp
v. Switzerland, judgment of 25 March 1998, Reports of Judgments and
Decisions 1998-I1, p. 54, § 59, and Streletz, Kessler and Krenz v. Germany
[GC], nos. 34044/96, 35532/97, 44801/98, § 49, ECHR 2001-I1).

In the present case the applicant claimed restitution of his relative’s
property under the Land Ownership Act. The Court observes that the
domestic courts established, with reference to the relevant facts, that the
case fell to be examined under the Restitution Act 1992, a lex specialis to
the Land Ownership Act, which provided for the restitution of property
confiscated under President Benes Decrees nos. 108/1945 and 12/1945.

The Court further observes that Restitution Act 1992 provides specific
conditions for the restitution of property confiscated under those Decrees.
Thus it requires that (i) the original owner did no wrong to the
Czechoslovak State during the Nazi occupation and (ii) the original owner
acquired Czechoslovak citizenship after the Second World War. The Court
considers that neither the applicant’s origin nor his nationality was therefore
called into question and could not therefore have affected the outcome of
the restitution proceedings.

The Court notes that the applicant’s restitution claim was considered by
the national courts at a public hearing; that the applicant and his counsel
were present at those hearings; and that the applicant was provided with
ample opportunity to present his arguments and challenge the submissions
of their adversary in those proceedings. The national judges extensively
considered the case in all its aspects in the context of the domestic rules
which were applicable. They established the relevant facts of the case to the
extent that it was necessary for assessing the applicant’s claim. They
overturned the legal reasoning set out in the decisions of the Land Office,
giving full reasons for their conclusions and addressing the applicant’s
allegations. The Constitutional Court thereafter considered the
constitutional aspects of the case.
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In these circumstances, the Court finds no indication that the proceedings
complained of were unfair or otherwise contrary to Article 6 § 1 of the
Convention.

It follows that this complaint is manifestly ill-founded and must be
rejected in accordance with Article 35 8§ 3 and 4 of the Convention.

(b) As regards the applicant’s complaint that the confiscation
proceedings were held contrary to law and that the confiscation of the
property was invalid, the Court observes that the confiscation proceedings
and the subsequent confiscation of the property were effected long before
18 March 1992, which is the date of entry into force of the Convention and
its protocols with respect to the Czech Republic.

It follows that this part of the application is incompatible ratione
temporis with the provisions of the Convention within the meaning of
Acrticle 35 § 3 and must be rejected in accordance with Article 35 § 4.

2. The applicant claimed that both his property and succession rights
have been violated. He relied on Article 1 of Protocol No. 1, which reads as
follows:

“Every natural or legal person is entitled to the peaceful enjoyment of his
possessions. No one shall be deprived of his possessions except in the public interest
and subject to the conditions provided for by law and by the general principles of
international law.

The preceding provisions shall not, however, in any way impair the right of a State
to enforce such laws as it deems necessary to control the use of property in accordance
with the general interest or to secure the payment of taxes or other contributions or
penalties.”

The Court recalls that a person complaining of an interference with his or
her right to property under Article 1 of Protocol No. 1 to the Convention
must show that such aright existed. Furthermore, Article 1 of Protocol
No. 1 to the Convention aims at securing the peaceful enjoyment of existing
possessions and does not guarantee, in general, a right to acquire property.

The Convention institutions have consistently held that “possessions”
within the meaning of Article 1 of Protocol No. 1 can be either “existing
possessions” or assets, including claims, in respect of which an applicant
can argue that he has at least a “legitimate expectation” that they will be
realised (see the recapitulation of the relevant case-law in, for example,
Slivenko and Others v. Latvia (dec.) [GC], no. 48321/99, 8 121, ECHR
2002-11; Van der Mussele v. Belgium, judgment of 23 November 1983,
Series A no. 70, p. 23, § 48; Pressos Compania Naviera S.A. and Others
v. Belgium, judgment of 20 November 1995, Series A no. 332, p. 21, 8 31;
and Ouzounis and Others v. Greece, no. 49144/99, § 24, 18 April 2002,
unreported).

In the present case the national courts established that the applicant
neither possessed nor owned the property in question as he had not acquired
the estate in inheritance proceedings. They held, for reasons expressly set
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out in their decisions, that the property in question had been considered to
be an hereditas iacens and that it had been confiscated lawfully under the
relevant decree in 1945.

The Restitution Act 1992 afforded the opportunity of claiming restitution
of property only to persons who were citizens of the Czech and Slovak
Federal Republic who had lost their property under Presidential Decrees
nos. 12/1945 and 108/1945, had re-acquired Czechoslovak citizenship either
under Acts nos. 245/1948, 194/1949 and 34/1953, or under Act no. 33/1945,
and whose property passed into State ownership in the circumstances
referred to in the Land Ownership Act. Where such a person died, the
restitution of property could be claimed by natural persons who were
citizens of the Czech and Slovak Federal Republic and were a) his or her
testamentary heirs acquiring the whole estate in inheritance proceedings,
b) testamentary heirs acquiring part of the estate, ¢) children and spouses,
d) parents, or e) brothers or sisters or their children.

The national courts held that the original owner, Mr Johann Harrach, did
not fulfil the condition of Czechoslovak citizenship laid down in the
relevant law and that the applicant was not one of the persons enumerated in
section 2 of the Restitution Act 1992. They concluded that the applicant was
therefore not entitled to have the property in question restored to him under
the relevant law.

The Court has found above that the reasons given by the domestic courts
determining the applicant’s claim were sufficient and relevant, that the
decisions reached were not arbitrary, and that the proceedings leading to
their delivery were not unfair.

In these circumstances, the Court is not satisfied that the applicant’s
claim related to “existing possessions” within the meaning of Article 1 of
Protocol No. 1 (see, mutatis mutandis, Gratzinger and Gratzingerova v. the
Czech Republic (dec.) [GC], no. 39794/98, ECHR 2002-VII, and Malhous
v. the Czech Republic (dec.), no. 33071/96, ECHR 2000-XI1), or that the
applicant had at least a “legitimate expectation” of having his restoration
claim upheld and enforced in the context of the proceedings of which
complaint was made.

The applicant therefore cannot argue that he had a “possession” within
the meaning of Article 1 of Protocol No. 1. Consequently, neither the
judgments of the national courts nor the application of the Restitution
Act 1992 in his case amounted to an interference with the peaceful
enjoyment of his possessions, and the facts of the case do not fall within the
ambit of Article 1 of Protocol No. 1 (see, mutatis mutandis, Polacek and
Polackova v. the Czech Republic [GC], no. 38645/97, decision of
10 July 2002).

It follows that this complaint is incompatible ratione materiae with the
provisions of the Convention within the meaning of Article 35 § 3 and must
be rejected in accordance with Article 35 § 4.
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3. The applicant also complained that he had been discriminated against
in the enjoyment of his rights under Article 6 § 1 of the Convention and
under Article 1 of Protocol No. 1, on the ground of his and the original
owner’s Austro-German origin and nationality. He relied on Article 14 of
the Convention, which provides:

“The enjoyment of the rights and freedoms set forth in this Convention shall be
secured without discrimination on any ground such as sex, race, colour, language,
religion, political or other opinion, national or social origin, association with a national
minority, property, birth or other status.”

(@) To the extent that the applicant complains that he was discriminated
against in the enjoyment of his rights under Article 6 § 1 of the Convention,
the Court notes that the applicant’s allegation that he had been discriminated
against because he was an Austrian national is not supported by the facts of
the case - neither the applicant’s origin nor his nationality was called into
question or affected the outcome of the restitution proceedings. Moreover,
the dismissal of his claim for restitution does not in itself constitute
discrimination contrary to Article 14 of the Convention. It follows that this
complaint is manifestly ill-founded and must be rejected in accordance with
Article 35 88 3 and 4 of the Convention.

(b) The Court further points out that Article 14 of the Convention
complements the other substantive provisions of the Convention and its
Protocols. It has no independent existence since it has effect solely in
relation to “the enjoyment of the rights and freedoms” safeguarded by those
provisions. Although the application of Article 14 does not presuppose
a breach of those provisions - and to this extent it is autonomous - there can
be no room for its application unless the facts at issue fall within the ambit
of one or more of the latter (see Jewish liturgical association Cha’are
Shalom Ve Tsedek v. France [GC], no. 27417/95, § 86, ECHR 2000-VII).
Having held above that the applicant’s complaint under Article 1 of
Protocol No. 1 is incompatible ratione materiae with the provisions of the
Convention, Article 14 of the Convention cannot be combined with this
provision in the particular circumstances of the case.

It follows that this complaint must be rejected in accordance with
Article 35 88 3 and 4 of the Convention.

For these reasons, the Court unanimously

Declares the application inadmissible.

S. DoLLE J.-P. CostA
Registrar President



